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has been issued with the sole object of preventing consumers from
taking supply of electricity through sought open access and
particularly over the power exchange wherein the electricity can

be procured only by way of short-term open access.

Because the perversity of the impugned notification is evident by
the fact that while the reason given for the exercise of power under
Section 37 is that there is a transmission constraint on the 765 KV
Agra - Gwalior transmission line, there was no issue with regard to
short-term open access being taken the other States in the country
including in the neighbouring state of Haryana. In case there was
really a transmission constraint for import of electricity on account
of one interstate transmission line being affected, the same would
affect all the states in the region and not only the state of Haryana.
This itself establishes that the impugned notification has been
issued only for the purposes of blocking short-term open access to
benefit the distribution licensees states are to prevent competition
which is contrary to the very object and scheme of the Electricity

Act, 2003.

Because the impugned notification only seeks to overcome the
mandate given under the National Electricity Policy and National
Tariff Policy of promoting open access which has the effect of
increasing competition and also benefiting the consumers. Open

access is to be brought in a phased manner with the ultimate
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objective of providing the freedom of choice to all the consumers to
take electricity from any source of their choice upon payment of
the requisite charges. The distribution licensees have huge
inefficiencies in their operation and are not presently in a position
to compete with other sources of supply, due to their own acts of
commission or omission. To overcome the inefficiencies of the
Aistribution licensees, attempts are being made to stop open
access. The impugned notification has been issued to serve the
above purpose of the distribution licensees of preventing
competition and ensuring that the consumers do not have the
choice of taking supply of electricity through short-term open
access and particularly over the power exchange.

Because the impugned notification is particularly aimed at blocking
the transactions of the consumers in the State of Haryana of
procuring electricity over the power exchange. Over the past few
years, the power exchanges have become a very popular platform
for procurement of electricity wherein the electricity is available
on real time basis based on bids received and bids submitted by
seller and purchaser, akin to a stock exchange. Substantial
competition has arisen on account of the power exchange being
available as a platform to the consumers for procurement of
electricity. The impugned notification has been issued by the State
Government with the sole objective of stopping the procurement of

electricity by the consumers at large through the power exchanges
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and ensuring that the consumers do not have choice of

procurement of electricity.

Because the reasons purported to be given in the notification,
namely that the open access for 250 MW power banked with the
State of Madhya Pradesh has been denied to the State of Haryana
or that there is any constraint in the Agra - Meerut line are
completely fallacious and without any merit. Even if there is some
transmission constraint (without admitting the same) on a
particular line, it cannot be that no short term open access at all
can be granted on any line across the State of Haryana. Further, the
Respondent No. 2 is an intra-state entity and is not concerned with
what may be the constraints in the system outside the State of
Haryana. If indeed there is such a constraint, then even if No -
Objection/concurrence is granted by the Respondent No. 2, the
consumers will not be able to purchase power because of the
constraint in the regional system. This cannot be a ground for
simply prohibiting the short term open access throughout the State

of Haryana.

BECAUSE existence of any transmission constraint cannot be a
reason for stopping all short term open access in the State of
Haryana. The transmission constraint claimed in the present case
namely the constraint in the interstate transmission line can in no

circumstances be the reason for the State Load Despatch Centre or
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the State Government refusing permission for procurement of
electricity to open access. If at all there is a transmission constraint
in the interstate transmission system, the same is within the sole
jurisdiction of the Regional Load Dispatch Centre, the Central
Electricity Regulatory Commission and the Central Government.
Further, any such transmission constraint in the interstate
transmission system would result in the interstate open access
being denied by the Regional Load Dispatch Centre. This is the
particular reason why the procurement of banked electricity has
not been allowed on account of the transmission constraint on the
line which is to be used for procurement of electricity from the
State of Madhya Pradesh to the State of Haryana. However the
transmission constraint on one particular line cannot mean that no
short-term open access can be used for procurement of electricity
and all the consumers of the State have to necessarily procure
electricity only from the distribution licensee or through other

sources and not through short-term open access.

Because transmission constraints are always restricted to
individual lines and when no such line is to be used for
procurement of electricity, there cannot be any issue of
transmission constraint being used for blocking open access to the
consumers. The maximum effect of there being transmission
constraint would be that when open access is sought for those

particular lines or transmission systems where there is a
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constraint, the open access for such cases would be denied by the
concerned Load Dispatch Centre, namely, Regional Load Despatch
Centre for the inter-state lines and State Load Despatch Centre for
the intra-state lines. However, transmission constraint in one
particular inter-state transmission line cannot be the ground for
blocking all short term open access in the State and that too by the

State Government and the State Load Despatch Centre.

xvii. Because the effect of the impugned notification is that the
consumers taking supply of electricity through short term open
access would now be constrained to take supply of electricity from
the distribution licensees itself. In such an event, the distribution
licensee would also procure the electricity and supply the same to
the consumers through the same transmission and distribution
system. The system constraint would not be resolved in such a
circumstances. This itself establishes that the impugned
notification is only aimed at blocking short term open access and to
act in an anti-competitive manner and over-reach the directions of
the State Commission.

xviii. ~ The Petitioner crave leave to add to the grounds mentioned above
and submits that the contentions are in the alternate and without

prejudice to one other.

5.  That the following question of law arise out of the present writ petition

for a kind consideration of this Hon’ble Court: -
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i.  Whether the action of the respondent State in issuing the
notification dated 14.05.2014 (Annexure P-10) is arbitrary, illegal

and unsustainable in law?

ii. Whether the notification dated 14.05.2014 (Annexure P-11) is
violative of the provisions of the Electricity Act, 20037

That the Petitioner has not filed any other petition or initiated any other

proceeding against the same cause of action in this Hon’ble Court or

before the Hon’ble Supreme Court of India.

That the Petitioner does not have any other alternate and efficacious
remedy before any other forum apart from approaching the Hon'ble
Court. The action of the Respondent No. 1 is contrary the provisions of
the Electricity Act and to oust the jurisdiction of the State Commission
and other Regulatory Authorities in regard to the short-term open
access to be allowed for the consumers in the State of Haryana. In the
circumstances, the Petitioner does not have any other alternate and
efficacious remedy apart from invoking the jurisdiction of the Hon'ble

Court under Article 226 and 227 of the Constitution of India.

PRAYER

In the facts and circumstances mentioned above, it is respectfully

prayed that the Hon'ble Court may be pleased to:

(a) issue an appropriate writ, order or direction in the nature of
certiorari to quash and set aside the Notification dated
14/05/2014 (Annexure P-10) issued by the Government of

Haryana under Section 37 of the Electricity Act, 2003;
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(c)

(d)

(e)
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AND FURTHER issue an appropriate writ, order or direction in the
nature of prohibition to restrain the Respondents No. 1 to 3 for
taking action in blocking short-term open access contrary to the
provisions of the Electricity Act, 2003 and the Regulations framed
by the State Commission and the Central Electricity Regulatory

Commission;

AND FURTHER issue a writ or writs in the nature of mandamus
directing the Respondent No. 2 to consider and dispose of the
open access applications of the members of the Petitioner
Association strictly in terms of the Regulations framed by the
State Commission and the Central Electricity Regulatory

Commission;

AND/OR FURTHER pass any other appropriate writ, order or
direction as this Hon’ble Court may deem fit and proper in the
facts and circumstances of the present case;

service of advanced notices on the respondents be dispensed
with;

costs of the petition may kindly be awarded in favour of the

petitioner;

Exemption from filing the certified copies of the Annexures and
filing of photocopies, dim print copies and single space copies of

the Annexures be permitted;
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